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IN THE MATTER OF QWEST CORPORATION'S
PETITION FOR ARBITRATION AND APPROVAL
OF AMENDMENT TO INTERCONNECTION
AGREEMENT WITH ARIZONA DIALTONE, INC .
PURSUANT TO SECTION 252(b) OF THE
COMMUNICATIONS ACT OF 1934 AS
AMENDED BY THE TELECOMMUNICATIONS
ACT OF 1996 AND APPLICABLE STATUTES.

COMMISSION STAFF'S BRIEF
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I. INTRODUCTION.
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On December 17, 2007, Qwest Corporation ("Qwest") filed a Petition with the Arizona

Corporation Commission ("Commission") pursuant to 47 U.S.C. Section 252(b) for Arbitration of

disputed issues arising from its negotiations with Arizona Dialtone, Inc. ("AZDT") relating to

implementation of the Federal Communications Commission's ("FCC") most recent Triennial

Review Order ("TRO")1 and Triennial Review Remand Order ("TRRO").2 In its Petition, Qwest set
16

17
forth five disputed issues for resolution by the Commission.

AZDT filed a response to Qwest's Petition on January 17, 2008. AZDT states that "...AZDT
18
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20

has been willing to sign a TRRO Amendment so long as that amendment addresses not only the

impact of the TRO and TRRO on the ICA, but also, AZDT's ongoing billing disputes with Qwest

Do C KET E v-which AZDT has sought to resolve for several years without success."3
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1 Review of the Section 251 Unbundling Obligations oflncumbent Loeal Exchange Carriers; Implementation of the Local
Competition Provisions of the Telecommunications Act ofI996,' Deployment of Wireline Services Offering Advanced
Telecommunications Capability, CC Docket Nos. 01-338, 96-98, 98-147,Report and Order and Order on Remand and
Further Notice of Proposed Rulemaking, 18 FCC Red 16978, 17145, Para. 278 (2003) (Triennial Review Order),
corrected by Errata, 18 FCC Rcd 19020 (2003)("Triennial Order Errata), vacated and remanded in part, affirmed in
part, United States Teleeom Ass 'n v. FCC,359 F.3d 554 (D.C. Cir. 2004) ("USTA II") cert. denied, 125 S.ct. 313, 316,
345 (2004).
2 Review of the Section 251 Unbundling Obligations oflncumbent Local Exchange Carriers, et al., CC Docket Nos. 01-
338 et al, Order on Remand, (released February 4, 2005)("Triennial Review Remand Order").

AZDT January 15, 2008 Response to Qwest's Petition for Arbitration at Para. 5
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Qwest a lso filed a  Compla int aga ins t AZDT on December 17, 2007. In the  Compla int, Qwest

seeks  Commiss ion rulings  rega rding the  pa rtie s ' obliga tions  under the ir exis ting inte rconnection

agreement ("ICA") and exis ting law. In its  re sponse  to Qwes t's  Compla int, AZDT once  aga in s ta te s

tha t "...AZDT has  been willing to s ign a  TRRO Amendment so long as  tha t amendment addresses

not only the  impact of the  TRO and TRRO on the  Inte rconnection Agreement ("ICA") be tween

Qwe s t a nd AZDT, but a lso, AZDT's  ongoing billing dispute s  with Qwe s t which AZDT ha s  sought to

A joint procedura l confe rence  for both the  Arbitra tion matte r and the  Compla int ma tte rs  was

he ld on January 14, 2008. Ne ithe r Qwest nor AZDT obi ected to consolida ting the  two proceedings ,

and the  issue  of consolida tion was taken under advisement. Qwest, AZDT and Sta ff were  ordered to

file  a  brie f by January 28, 2008, discuss ing: (1) Qwest's  authority to pe tition for a rbitra tion under 47

U.S .C. Section 252, and, (2) the  applicability of the  47 U.S .C. Section 252 time lines .

Following is  S ta ff's  brie f on the  two issues  se t forth in the  Commiss ion's  January 16, 2008

Procedura l Order.
15

11. DISCUSSION,
16

A.
17

The TRO Allows Qwest to Utilize the Arbitration Process Contained in 47 U.S.C.
Section 252 if Its Negotiations to Implement the New Unbundling Rules are
Unsuccessful.

18
Firs t, the  law on the  is sue  of an Incumbent Loca l Exchange  Carrie r's  ("ILE Cs") ability to

19
re que s t a rbitra tion unde r 47 U.S .C. S e ction 252 a ppe a rs  to be  quite  we ll-s e ttle d.

20
The  FCC ha s  s poke n dire ctly to this  is s ue  in the  following pa s s a ge  from its  TRO:
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re le va n t s ta te  c om m is s ion  to  a rb itra te  the  d is pu te .

25
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Section 252(a )(l) states tha t "upon re ce iving a  re que s t for
inte rconnection, se rvices , or ne twork e lements  pursuant to section 251,
a n incumbe nt loca l e xcha nge  ca n'ie r ma y ne gotia te  a nd e nte r into a
binding a gre e me nt with the  re que s ting te le communica tions  ca rrie r or
ca nte rs ." If the  pa rtie s  ca nnot re a ch a gre e me nt, the  pa rty re que s ting
in te rconne ction , s e rvice s , o r ne twork e le me n ts  ma y pe tition  the

S e e  47 U.S .C.
Se ction 252(b)(l). Such pe titions  mus t be  submitte d be twe e n the  235"'
to the  160'h da y (inclus ive ) a fte r the  da te  on which a n incumbe nt LEC
rece ived the  reques t for inte rconnection, se rvices , or ne twork e lements .
Id. The  s ta te  Commiss ion mus t re solve  the  dispute  no la te r tha n nine

27

28 4 AZDT January 22, 2008 Answer to Qwest Corporation's Complaint at Para 10.
5 Qwest's Complaint was assigned the Docket No. T-01051B-07-0694 and T-03608A-07-0694.
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months  a fte r the  da te  on which the  incumbe nt LEC re ce ive d the  re que s t
fo r in te rc onne c tion .  s e rv ic e s .  o r ne twork e le m e nts . S e e  4 7  U.S .C
S e c tio n  2 5 2 (b )(4 )(C ). Alth o u g h  s e c t io n  2 5 2 (a )(1 ) a n d  s e c t io n
252(b)(1) re fe r to  re que s ts  tha t a re  m a de  to  incum be nt LECs  we  find
tha t in the  inte rconne ction a me ndme nt conte xt, e ithe r the  incumbe nt or
th e  c o m p e titiv e  LE C  m a y m a ke  s u c h  a  re q u e s t,  c o n s is te n t with  th e
pa rtie s ' duty to ne gotia te  in good fa ith purs ua nt to s e ction 251(c)(1)

In  a dd ition  s e ve ra l courts  ha ve  s poke n  to  th is  is s ue  find ing  tha t e ithe r the  ILEC or

6 Compe titive  Loca l Excha nge  Ca rrie r ("CLEC") ma y re que s t a rbitra tion unde r 47 U.S .C

7 S e ction 252
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Moreover, a s  Qwest points  out, othe r provis ions  of the  TRO specifica lly provided tha t absent

a  change  of law and/or transition timing, the  ILEC and CLEC were  to use  section 252(b) as  a  default

time table  for modifica tion of the ir inte rconnection agreement. In this  case , the re  is  a  change  of law

provis ion in the  pa rtie s ' ICA. Qwe s t routine ly include s  cha nge  of la w provis ions  in a ll of its  ICe s

However, AZDT re fused to s ign the  Amendment, apparently because  of ongoing litiga tion in anothe r

Commission proceeding and its  desire  to resolve  other outs tanding issues with Qwest unre la ted to the13

14 TRRO. In such a n e ve nt, the  TRO a lso goe s  on to s ta te  tha t [f]u1"ther, under the  section 252(b)

15 time ta ble , whe re  a  ne gotia te d a gre e me nt ca nnot be  re a che d, pa rtie s  would submit the ir re que s ts  for

s ta te  a rbitra tion a s  soon a s  135 da ys  a fte r the  e ffe ctive  da te  of this  Orde r but no longe r tha n 160 da ys16

17
770

18

19

20

21

22

afte r this  Order becomes e ffective . While  the  TRO's  unbundling provis ions  were  ove rturned in

la rge  pa rt by the  D.C. Circuit Court in USTA II 7 on March 2, 2004, the  provis ions  rega rding use  of

47 U.S.C. 252(b) as  a  default timetable  were  not overturned

The  ne xt que s tion is  whe the r Qwe s t me t the  te chnica l re quire me nts  of the  1996 Act with

re s pe ct to  its  P e tition for Arbitra tion. Te chnica lly, it could be  a rgue d tha t Qwe s t did not file  its

P e tition within the  window provide d, if one  use s  the  Effe ctive  da te  of the  TRRO a s  a  s ta rting point

23

26

27

28

TRO at n. 2087
See, inter alia, US West Communications v. Sprint Communications Company, 275 F.3d 1241 (10th Cir. 2002) ("But if

private negotiation fails, either party can petition the state commission that regulates local phone service to arbitrate open
issues, which arbitration is subject to Section 251 and the FCC regulations promulgated thereunder."); Illinois Bell
Telephone Company v. Illinois Commerce Commission et al., 2007 WL 2815924 (N.D. Illinois 2007) ("In the event that
negotiations are not successful, either the I LEC or CLEC may petition the appropriate state public utility cormnission
in this case, the ICC - to arbitrate "any open issues" that the parties have not been able to resolve through negotiation.")

TRO at Para. 703
' United States Telecom Association v. FCC, 359 F.3d 554 (D.C. Cir. 2004)("USTA II"), cert. denied, 125 S.ct. 313, 316
345 (2004)
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which wa s  wha t wa s  origina lly conte mpla te d by the  FCC in the  TRo.10 The  TRRO wa s  e ffe c tive  on

Ma rc h  ll,  2 0 0 5 ." Qwe s t d id  n o t tile  its  P e titio n  fo r Arb itra tio n  u n til De c e m b e r 1 7 ,  2 0 0 7 .  Qwe s t

a ppa re ntly wa ite d  until the  Dis tric t Court e n te re d  a n  orde r in  S e c tion  271  litiga tion lz which  AZDT

wa s  re lying upon, in  pa rt, not to  s ign Qwe s t's  Ame ndme nt. Howe ve r, s e tting a s ide  th is  is s ue , a s  a

ge ne ra l ma tte r, the S ta ff a gre e s  with  Qwe s t tha t it ha d a  right to  utilize  the  a rbitra tion proce s s  if its

ne gotia tions  to imple me nt the  TRRO we re  uns ucce s s ful.
7

8

9

10

11

12

Two othe r poin ts  me rit d is cus s ion  a nd cons ide ra tion  a fte r a  re vie w of AZDT's  re s pons e  to

Qwe s t's  P e tition  fo r Arb itra tion . Firs t,  AZDT doe s  no t a ppe a r to  ha ve  a ny s pe c ific  ob je c tion  to

Qwe s t's  TRRO Ame ndme nt. R a th e r,  AZDT a p p e a rs  to  wa n t to  u s e  th e  TR R O Am e n d m e n t a s

le ve ra ge  to  ge t o the r c ha nge s  ma de  to  its  ICA, o r to  ob ta in  ru lings  on  how its  e xis ting  ICA with

Qwe s t s hould be  inte rpre te d. But, S ta ff doe s  not be lie ve  tha t the  FCC conte mpla te d in  the  TRO or

TRRO tha t its  s ugge s te d us e  of the  S e ction 252 time ta ble  a s  a  "de fa ult time ta ble " for modifica tion of
13

14
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19

20

inte rconne ction a gre e me nts  to re cognize  the  FCC's  ne w unbundling re quire me nts , would be  us e d to

bring  in  a  lo t of a dditiona l e xtra ne ous  is s ue s  for re s olu tion  by the  S ta te  Commis s ion . This  s imply

would not ma ke  s e ns e  give n the  FCC's  a dmonition tha t "[w]e  find tha t de la y in  the  imple me nta tion

of the  ne w rule s  we  a dopt in  this  Orde r will ha ve  a n a dve rs e  impa ct on inve s tme nt a nd s us ta ina ble

compe tition in  the  te le communica tions  indus t1y."13 S e cond, it a ppe a rs  the  "billing dis pute " is s ue s

ra is e d  by AZDT wou ld  more  a pp rop ria te ly be  re s o lve d  th rough  a  c ompla in t p roc e e d ing ,  s hou ld

AZDT c hoos e  to  file  a  c om pla in t with  the  Com m is s ion . Ove ra ll h o we ve r,  AZDT h a s  n o t g ive n

s uffic ie nt informa tion re ga rding the  na ture  of its  dis pute d is s ue s  for re s olution of the  is s ue s  in  a ny
21

type  of proce e ding.
22

23

24
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10 As discussed above, the FCC directed the parties to use the TRO's effective date as the start of negotiations for
purposes of using the 252 process to implement the new federal unbundling requirements.
11 See TRRO at Para. 235.
12Qwest Corporation v. ACC et al., Arizona District Court No. CV 06-1030-PHX-ROS, Order entered July 27, 2007.
See also letter from Andrew J. Creighton to William Cleaveland dated July 20, 2007, Appendix A to Qwest's Petition for
Arbitration.
13 TRO at Para. 703 .
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In the  e nd, S ta ff s e rious ly que s tions  whe the r a n a rbitra tion proce e ding is  the  a ppropria te

ve hicle  to re s olve  the  is s ue s  be twe e n the  pa rtie s , s ince  AZDT ra is e d no obje ctions  re ga rding to the

subs tance of Qwes t's TRRO Amendment, on a  prospective  bas is .
4

B.
5

As Stvled, an Arbitration Proceeding under 47 U.S.C. Section 252, the Section
252 Timelines would Applv.

6
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If the  proce e ding is  s tyle d a s  a n a rbitra tion unde r 47 U.S .C. Se ction 252, S ta ff be lie ve s  tha t

the  S e ction 252 time line s  would a pply, a t le a s t with re spe ct to the  is sue s  ra is e d in the  Arbitra tion.

However, unle ss S ta ff ha s  mis inte rpre te d AZDT's  re sponse s  to Qwe s t's  Arbitra tion P e tition a nd its

Compla int, S ta ff be lieves  tha t most of the  issues  apparently in dispute  be tween the  parties  have  to do

with inte rpre ta tions  of the  pa rtie s ' e xis ting ICA, a nd thus  a re  more  a ppropria te ly re s olve d in a

compla int proceeding. Even the  TRRO's  implementa tion a rguably should have  been accomplished

by the  Cha nge  of La w provis ion in the  pa rtie s ' e xis ting ICA. Aga in, AZDT doe s  not a ppe a r to ha ve

any rea l issue  with Qwest's TRRO Amendment. AZDT s imply seeks  to use  the  TRRO Amendment to

re s olve  othe r "billing dis pute s " a s  we ll. Howe ve r,  if AZDT ha s  "b illing  is s ue s " with  Qwe s t

re ga rd ing  its  e xis ting  ICA, the  a pp ropria te  re me dy fo r AZDT is  to  file  a  compla in t with  the

Commiss ion.

Fina lly, S ta ff does  not support consolida tion of the  Compla int proceeding with the  Arbitra tion

proce e ding. Arbitra tion proce e dings  a ddre ss  is sue s  on a  prospe ctive  ba s is . Compla int proce e dings

typica lly addre ss  is sue s  pe rta ining to dispute s  rega rding the  pa rtie s ' exis ting ICA. With a  Compla int

20 S ta ff be lie ve s  tha t mixing

21

22

proce e ding, one  is  looking ba ckwa rds  in  time , not pros pe ctive ly.

compla int and a rbitra tion proceedings  will ultima te ly lead to confus ion.

RESPECTFULLY SUBMITTED this  28th da y of Ja nua ry, 2008.
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A. S cott, Dior S ta ff Counse l
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Le ga l Divls lon
Arizona  Corpora tion Commis s ion
1200 Wes t Washington Stree t
P hoe nix, Arizona  85007
(602) 542-3402
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1 Origina l and thirteen (13) copies
of the  foregoing were  filed this

2 28th da y of Ja nua ry 2008 with:

3

4

Docke t Control
Arizona  Corpora tion Commis s ion
1200 We s t Wa s hington S tre e t
P hoe nix, Arizona  85007

5
Cole s  of the  fore going ma ile d th is

6 29' da y of J a nua ry 2008 to:

7 Norma n G. Curtright, Corpora te  Couns e l
Qwe s t Corpora tion

8 20 Ea s t Thoma s  Roa d, 16th Floor
P hoe nix, Arizona  85012

9 Attorne y for Qwe s t Corpora tion

10  Ma tthe w A. Klopp
Cla udio E. Ia nnite lli
Chie fe tz, Ia nnite lli & Ma rcolini P .C.
Viad Tower, 19th Floor
1850 North Centra l Avenue
Phoenix, Arizona  85004
Attorne ys  for Arizona  Dia ltone , Inc.
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Tom Ba de , P re s ide nt
Arizona  Dia ltone , Inc .
7170 We s t Oa kla nd
Cha ndle r, Arizona  85226
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